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THE LAYMAN AND THE LAW 

We call the attention of the readers of the Journal also to 
what Judge Lawlor says on the subject in his article in this number. 
Such legislation as he and Mr. Untermeyer suggest must commend 
itself to all men who desire to see criminal cases determined by jurors 
whose minds are uninfluenced by newspaper opinion. J. W. G. 

The Administration of the Law as the Layman Sees It. 

In a recent address before the New Jersey Bar Association, its 
president, Mr. Samuel Kalisch, defended the common law rule of 
judicial procedure as the perfection of reason and the collective 
wisdom of the ages. "A more complete, wise and excellent structure 
of criminal legal procedure than that furnished by the common law 
for the protection and security of the individual and the punish- 
ment of evildoers is," he says, "not to be found in the code of any 
nation upon the face of the earth. It does not contain a single 
requirement that has not been the direct result of the experience of 
ages." 

It may well be questioned whether our experience justifies this 
somewhat extravagant praise of common law procedure. In our 
judgment, much of it is worn out and unsuited to the conditions 
under which we now live. Long ago, a large part of it was aban- 
doned for more modern methods by the country where it originated, 
and is tolerated in America largety because it was inherited from 
England and has the sanction of long usage. But everywhere there 
is a crying demand for a more efficient, simple and modern system. 
Jurists like President Taft, Justice Brown, and others who have a 
right to speak on such matters, have declared that in many parts 
of our country the existing procedure for the punishment of crim- 
inals has perilously near broken down. This is the opinion of intel- 
ligent laymen almost without exception. But Mr. Kalisch tells us 
that the opinions of laymen are false and erroneous, because they 
"view the administration of the law from a place too far removed 
for accurate observation." Only "we of the inner circle," he says, 
are entitled to have opinions on questions connected with the admin- 
istration of criminal law. We readily admit that there are many 
fine points of criminal procedure upon which the majority of lay- 
men are not fitted to express opinions, but upon general principles 
and results the views of intelligent laymen are entitled to respect. 
We fear the members of the bar too often underestimate the value 
of lay opinion in such matters. When weeks and months are 
required to select juries, when years intervene between the arrest of 
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a criminal and his punishment, when notorious criminals who have 
been convicted by juries are discharged or granted new trials by 
appellate courts upon hair-splitting technicalities, when the con- 
victions of trial courts are reversed because of the misspelling or 
the omission of unimportant words in indictments and criminals are 
given their liberty, it does not require a mind legally trained to see 
that something is wrong with a system which permits such delays 
and miscarriages of justice. As Chief Justice Pennewell of Dela- 
ware recently said in an address before the Pennsylvania Bar Asso- 
ciation, it is not sufficient to answer the criticism of the layman by 
saying that he does not understand the situation or that his point 
of view is different from that of the lawyer. Successful business 
men who are accustomed to doing things quickly and economically 
rightly complain of our treadmill methods of administering justice 
with their cumbersome, antiquated and useless forms. The intelli- 
gent laymen of the medical and other learned professions that hare 
made such marvelous strides rightly criticize their brethren of the 
legal profession for clinging to outworn and ineffective methods. 

But it is not laymen alone who criticize. A careful examina- 
tion of the proceedings of the bar associations all over the country 
for the past two or three years shows that the leaders of the bar 
are reproaching their own profession and arraigning it for lagging 
behind the other learned professions. Many of their addresses have 
been summarized in the pages of this Jouenal, and they speak for 
themselves. No layman has ever criticized our methods of admin- 
istering justice with more severity than the members of the bar 
have themselves done. We may refer particularly to the addresses 
of Prsident Taft, Justice Henry B. Brown, Attorney-General 
Wickersham, Frederick W. Lehmann, Everett P. Wheeler, Roscoe 
Pound, Samuel. Scoville, John D. Lindsay, Judges Lindley, Sloss 
and Hillyer, Professors Wigmore and Lawson, Frank B. Kellogg, 
Edgar A. Bancroft, not to mention scores of others. Mr. Ban- 
croft, president of the Illinois State Bar Association, in his annual 
address before the association last June, after dwelling upon the 
marvelous progress of the medical and other professions, frankly 
told his colleagues that their profession alone remained untouched 
by the spirit of modern life; that it alone retained the antiquated 
methods, appliances and standards of the past, and that the time 
had come for cutting out dead branches and useless parts and sub- 
stituting simple, efficient and modern methods. 

The truth is, as another distinguished member of the bar has 
pointed out, the effort now being put forth in the interest of more 
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efficient methods is not a layman's movement. It represents the dis- 
satisfaction of thoughtful men the country over, lawyers and lay- 
men alike — a movement in which the ablest and most candid members 
of the bench and bar, be it said to their credit, are the foremost 
leaders. J. \y. G. 

Criminal Justice in Ohio. 

The decision of the Supreme Court of Ohio in the case of Good- 
love v. State (92 N. E. 491), rendered June 28, 1910, furnishes 
another example of the sort of slavish adherence to technicality in 
criminal procedure that is doing so much to destroy confidence in 
our methods of administrating justice and to impair popular respect 
for the higher courts in some of our states. The defendant in this 
case had been sentenced to the penitentiary for a term of fifteen 
years, and the judgment of the trial court had been affirmed by 
the Circuit Court. The indictment charged the defendant with 
the murder of one Percy Stuckey, alias Frank McCormick. The 
Supreme Court, upon a writ of error, reversed the judgments of 
the trial court and of the Circuit Court and discharged the prisoner 
on the ground that the prosecution failed to show that the 
person killed was in fact Percy Stuckey, although the evidence showed 
that the defendant had killed some person known either by one name 
or the other. The omission to show that the real name of the victim 
was Stuckey, was, we are told, a mere oversight on the part of the 
prosecuting attorney, whose attention was not called to the fact 
during the trial. There is a provision in the Ohio penal code which 
provides that "a variance in the Christian or surname, or both the 
Christian and surname, or other description, of any person described 
in the indictment, shall not be deemed ground for an acquittal of 
the defendant," unless in the opinion of the trial court such variance 
goes to the merits of the case or is prejudicial to the rights of the 
accused. The Supreme Court of Ohio held in this case that the 
claim of error must be resolved in favor of the accused, that the 
rule of law which requires the name of the injured party, if known, 
to be stated, is too well settled to admit of controversy, and when 
stated must be proved. "In the case now before us," said the hair- 
splitting tribunal, "not only is there a total absence of evidence 
that Percy Stuckey and Frank McCormick were one and the same 
person, but there is not in this case from beginning to end a scintilla 
of evidence even tending to show or that would suggest that anv 
such person as Percy Stuckey ever had an existence." In short, 
the allegation that they were one and the same person must be 
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